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Mediation Technique
on
Personal Injury

by
Ms Vivian Chih,
Barrister-at-Law,

Justice Chambers

Ms Chih has been practicing law since 1986, with a Master degree in International Law, a
Diploma in International Arbitration and a Master Degree in Counselling.

Ms Chih is qualified as a HKMAAL general and family mediator in Hong Kong and is a very
seasoned mediator having participated in over 500 mediation cases, covering area of
personal injury, insurance, commercial, family, land, probate employment and contractual
matters, etc.

Ms Chih has received extensive training experience in mediation locally and overseas,
including the training by the Australian Accord Group as early as 2004, the HKIAC 2011, the
Master of Negotiation programme by CEDR London 2013, the Negotiation training at the
University of Oxford 2014, and the Master Negotiation training at the Harvard Law School
2014 and 2015.

Ms Chih is a passionate and dynamic mediator who has attained particularly rich experience in personal injury (PI)
mediation. She will share her personal insight in how to achieve successful Pl mediation in Hong Kong, bearing
mind of the local multi-national background. The talk will include: (i) Ms Chih’s sharing of the mediation techniques
she has learnt overseas, (ii) discussion on significant Pl legal principles and (iii) interesting group exercise on
practical mediation technique.

Golden Rules and Tips on Mediation in Personal Injury Cases

Common Psychology of Parties

= Empathy - Plaintiffs often in want of acknowledgment of the pain and suffering

= Respect - Parties require respect for their beliefs, feelings, recollection and understanding (whether credible
or not)

= Trust - Plaintiff want to be trusted for often having been disrespected or misunderstood by the Defendant
employer, doctors, medical experts, lawyers and/or police

= Suspicion - mutual against the other side’s honesty and sincerity to settle

Common Flaws in Perception
1. Mediation for avenging
= Anger against ill-treatment by employer
= Punitive compensation by tortfeasor
Self-assumed value for injuries, disabilities and loss of amenities
Assessment based on subjective beliefs only
Failure to see alternative perspective on liability
Failure to assess quantum upon alternative medical opinion
Need-based assessment mentality
= Calculation is only based on how much is needed for rehabilitation or for sustaining one’s future life, rather
than along established legal principles for assessment
7. Wrongful assumption of BANTA
= Assumption of increase of offer by Defendant later
= Assumption of better finding by judge
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8. Naive assumption that subjective truth will necessarily be upheld
9. Naive assumption that judges will necessarily be compassionate and generous
10. Failure to appreciate the litigation risks in Court
= Reliability of withesses?
= Effect of cross-examination?
= Prejudice of judges?
11. Failure to appreciate the dire consequence of failure to beat a sanctioned offer

Five Major Steps in Personal Injury Mediation

1. Preparation
= Find out the facts and questions

= |dentify legal/factual issues
= Prepare authorities for sharing
1. Deduction by reason of CN
2. Comparable authorities on PSLA
3. Discount for pre-existing medical condition
4. Multiplier table, government statistics
2. Exploration
= Find out from parties:
1. Relevant facts (which have bearing on liability and calculation of quantum)
2. Underlying interests/reasons (which affect parties' interest to settle)
Acknowledge feeling
Show appreciation
Respect honesty/integrity
= Respect also mistakes/weakness/difficulties
(Exercise on technique of fact finding, neutralization, appreciation, acknowledgement, empathy,
affiliation, autonomy)
3. Building trust/appreciation/affiliation
= Build up affiliation and trust
1. Get party to become your friend, and have trust in you
= Eradicate/reduce misunderstanding
1. Encourage parties to explain inconsistencies, discrepancies; adverse actions
2. Exchange views and understanding
Neutralize apparently adverse intention/actions of party
Cultivate trust in respective party that the other is willing to settle and/or to act reasonably/sensibly
Help each party to show appreciation for another party
Help each party to appreciate the views, needs and difficulties of the party
4. Reality test
= Assess approximate possibilities of finding by Court
1. ZOPA (zone of possible alternatives)
2. On liability, CN, PSLA, loss of earning, loss of earning capacity, other special damages
Check ZOPA against Sanctioned offer/WP offers
Explain adequately the costs implication in case of failure to beat Sanctioned offer
Explain factors involved in litigation risks
1. Evidence of witnesses in court
2. Possible different interpretation of facts by judges
3. Judicial culture/judicial prejudice
4. Weight of various kind of medical reports
= Explain advantages of early settlement
1. Interms of times, costs, hassle and risks
5. Negotiation
= Arts of haggling
1. Cultural difference (Western/local Chinese/mainland Chinese/other Asian races)
2. Negotiation with parties (various stakeholders’ interests and agenda)
= Plaintiffs and Defendants
= Relatives and friends
= Legal representatives and insurance representatives
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Management of bias

= Race, gender, class

= Availability bias, temporal myopia, reciprocation bias, commitment bias, over optimism, naive
realism, moralism, fight/flight instinct etc.

= Respect need to try wishful offers, style of negotiation (e.g. dance along ladder)

4. Management of emotion
5. Appeal to emotion
6. Be patient
= Respect autonomy of parties to make decision for themselves
7. Be persistent

= Don’t take a No as No
= Always persist to find out more underlying interests/reasons/feeling and possible alternative
settlement proposals

= Practical technigues
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12. Partial settlement on EC proceedings or on issue of liability first
13. Adjourn mediation to another date (with parties' consent)

Advantage of anchoring (don’t be afraid of the first one to start naming a price)
= Unrealistic anchoring discourage sincerity to settle

Golden Bridge method

Logrolling, global settlement

Nightmare negotiation tactics

Breaking wide gap

= By indication of acceptable threshold/possible range of consideration
Change the dynamics

Half the difference

Seeking instruction on a certain acceptable meeting point

Impact of Scale of costs

10. Impact of perks e.g. early payment, apology, acknowledgment, etc.
11. Global settlement on damages and legal costs

= To allow internal adjustment by Plaintiff within a total acceptable range of payment by Defendant’s
insurer
= But be careful of:
= Handle carefully possible embarrassment between solicitors and clients
= Lack of preparation of bills of costs
= Complexity caused by change of Plaintiff’s solicitors
= Fiduciary duty owed to Legal Aid (Plaintiff's costs cannot be sacrificed for the
stake of increasing the offer on damages, except with the consent of Plaintiff's
solicitors and/or consent by Legal Aid)

Scan to Calendar

= To keep the momentum and sincerity to settle
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Please use a separate form for each delegate, make additional copies as necessary. Please print in BLOCK letters.
Course Details: *Required fields.

*Course Title: MEDIATION TECHNIQUE ON PERSONAL INJURY

*Course Code: EVT000000126 Name of Referral: (If applicable)
*Admission Fee: HK$ 1,480.00 Promotional Code: ADVANCED BOOKING (If applicable)
Personal Data: Please V as applicable.

*Salutation: ] Prof. []Dr. L] Mr. ClMrs.  [JMiss [ Ms [] Others, please specify:

*Surname/Last Name: **Given/First Name: (Please also fill in any other names here)

**Please enter the full name as on your professional membership record, to be printed on the certificate of attendance and payment receipt.

*Profession(s): [] Solicitor ~ [] Barrister [ ] Foreign Lawyer [ ] Others, please specify:

Area(s) of Practice/Specialization(s): Place and Year of Admission(s): (If applicable)

*Position/Job Title: *Firm/Company/Organization:

AMobile/Cellular Number: | ~Telephone Number: +Facsimile Number: +Email Address:

] Work [] Personal | [] Work [l Personal | [] Work [ ] Personal | [] Work ] Personal
"Please provide at least one contact number in case of emergency. +Please provide at least a facsimile, an email or both for confirmation.

*Postal Address: ] Work [] Personal | Alternative Contact Person and Details: (If applicable)

Payment Information:

L] I will settle the payment by cheque, cheque number:
[] I have enclosed crossed cheque made payable to "Kornerstone Limited".

[] I have settled the payment via bank transfer/deposit, payment details: ‘ | ‘ | ‘ I
[] I have attached/enclosed the transaction documentary proof to: Date  Month Year
HSBC Hong Kong (Bank Code: 004), Kornerstone Limited (Account Number: 400-345781-001).

Declaration and Signature: Please cross a line if you do not agree the followings.

| have read and agree with the terms and conditions listed on the overleaf of this form.
| consent to the use of my personal data on direct marketing for the purpose as stated on the overleaf of this form.

Please turn over for the terms and conditions, thank you for registering one of our courses and looking forward to see you at the course.

Signature: Date: ’

Date  Month Year
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Personal Data Collection Statement:

This course is jointly presented by The Profectional Company Limited in partnership with Kornerstone Limited, when register a course with us, the delegate’s personal
data collected will be stored in both of our databases which we will NEVER sell, share or otherwise distribute to any third parties other than staffs internally within our
companies; or with our subsidiaries and affiliated entities on a need-to-know basis.

When the delegate made a consent to allow us to use his/her personal data for direct marketing purposes, this included but not limited to the promotion of our services,
events, programmes, activities, seminars, courses, conferences; for the purpose of training, education, career advancement, talent management, competitive enhancement,
professional development and entertainment.

Should the delegate no longer wishes to receive any further promotional messages, please specify the type of marketing channels (post, email, facsimile, text message or
telephone call) he/she would like to be excluded and inform us via the methods on top of this form, we will process the request without any charges.

Course Registration Terms and Conditions:

General - Registrations are accepted on a first-come-first-serve basis, priority will be | Attendance Policy - A certificate of attendance will be given to each attendee at the
given to those who have settled the admission fee in full. The admission fee includes | end of the course, additional certificate of attendance/letter of verification of
the payment receipt, course materials, refreshments and the certificate of | attendance can be issued at price of HK$50.00 per copy. The certificate of

attendance. attendance will NOT be issued to the delegate if he/she is absent for more than ten
Confirmation - A written confirmation will be issued upon the received of the full | minutes for a course of less than three hours; or more than thirty minutes for a course
payment and the registration form, it will either be sent by facsimile or by email. | of three hours or more in duration.

Delegates are advised to contact us if he/she have not received the confirmation two | Adverse Weather Arrangement - In event of Typhoon Signal Number Eight or
days prior to the scheduled course. above/Rainstorm Black Warning is in forced or expected to be hoisted within two

Cancellation/Transfer Policy - NO cancellation is allowed once we have issued a | hours before the course scheduled time, the course will be cancelled. The course
written confirmation. The admission fee is NOT refundable but nomination of a | will be rescheduled or a credit note valid for twelve months will be issued, NO refunds
replacement delegate is allowed, alternatively the delegate can transfer the | will be given.

registration to one of the upcoming courses provided that fourteen days written notice | Disclaimer - The Profectional Company Limited and Kornerstone Limited
is given. reserve the rights to amend the course title, agenda, presenter(s), accreditation(s),
Incurred Expenses - Any bank charges and/or expenses incurred as a result of | venue and admission fee should the need arise; reschedule or cancel any courses
bounced cheques/bank transfers will be borne by the delegates. Registrants are | without any advanced notice; the course registration terms and conditions and has

advised to pay the sufficient fee. the final decision on all matters and disputes.
| Registiationmethoas: W Paymentvethods: |
Facsimile to:  +852 2116 3571 Cheque - Please make crossed cheque payable to "Kornerstone
Email to:  enquiry@kornerstone.com Limited" and write the name of delegate at the back.
Online at:  http://registration.cpd.hk Bank Please settle in full to HSBC Hong Kong (Bank Code: 004),
Kornerstone Limited Transfer/ - Kornerstone Limited (Account Number: 400-345781-001) and
15/F, Hip Shing Hong Centre Deposit provide the transaction documentary proof to us.
Visit in Pell?soosr: ;c:{ 55 Des Voeux Road Central, Central, Hong Kong Credit Card - Payment by credit card is e}vailaple at the venue as well as via
* (MTR Central Station Exit B/Hong Kong Station Exit C) PayPal online at http://registration.cpd.hk.
Opening Hours: 10:00 - 19:00 (Monday - Friday) Cash - Cash payment is only acceptable in person at the venue.
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